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STATE OF INDIANA ) BEFORE THE INDIANA OFFICE OF
) ENVIRONMENTAL ADJUDICATION
COUNTY OF MARION )
IN THE MATTER OF: )
)
OBJECTION TO THE DENIAL OF )
EXCESS LIABILITY TRUST FUND CLAIM )
OF ROWE BROTHERS, INC. )
ELTF NO. # 200309508 / FAC ID NO. 5341 )
INDIANAPOLIS, MARION COUNTY, INDIANA. )
) SEAUD. 05-F-J-3650
)
Rowe Brothers, Inc., )
Petitioner, )
Indiana Department of Environmental Management, )
Respondent. )

FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDE R GRANTING
ROWE BROTHERS’ MOTION FOR SUMMARY JUDGMENT

This matter came before the Office of Environmerfidjudication (“OEA” or “Court”) on
Petitioner Rowe Brothers, Inc.’s (“Rowe Brother®ption for Summary Judgment, and upon
the Indiana Department of Environmental ManagensefitDEM”) Cross-Motion for Summary
Judgment concerning IDEM’s December 7, 2005 letezrying (“denial”) Rowe Brothers’ claim
for reimbursement from the Excess Liability TrusinB (“ELTF”) in the amount of $73,352.75.
Petitioner Rowe Brothers was represented by legaingel John D. Moriarty, Esq. and
Christopher J. Braun, Esq. The Indiana Departmoéiinvironmental Management (“IDEM”)
was represented by legal counsel Julie E. Lang, Edte parties filed responses, replies, and
oral argument was heard on April 2, 2007, all ofckrare a part of the Court’s record:

AND THE COURT, being duly advised and having considered thetipes, pleadings,
motions, evidence and the briefs, responses anig@sefinds that judgment may be made upon
the record and makes the following findings of factd conclusions of law and enters the
following Final Order:
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Findings of Fact

Rowe Brothers owns and operates undergrowrdgs tanks (“USTs”) and a gasoline
service station located at 2801 Massachusetts Aydndianapolis, Indiana (the “Site”).
In 2003 Rowe Brother’s president, Vern Rowe, plahtwesell the Site and requested that
its environmental consultant, Capital Environmentahterprises, Inc. (“Capital”),
complete a phase Il environmental investigatiothatrequest of the Buyer. Davies H.
Batterton, Capital President, stated in a June(0D6 2affidavit that he had personal
knowledge of Capital’s work for Rowe Brothers. BdTapital and Rowe Brothers are
small companies; Vern Rowe and Davies Battertontla@eprimary persons in each of
their organizations who are authorized to deal withironmental concerns addressed in
this case.

On July 30, 2003, Rowe Brothers received ID&ENuly 24, 2003 Offsite Contamination
and Site Check Request (sent via certified mailjjdating that a petroleum release was
detected in a monitoring well in the public rightway next to Rowe Brothers’ facility.
The July 24, 2003 letter further requested thateawironmental investigation be
performed and tank tightness testing be conducetetermine whether Rowe Brothers
was the source of the detected release.

Capital conducted a site investigation andectéd soil and groundwater samples at the
Site on July 28, 2003; Vern Rowe and Davies Baltevvere present. During Capital’s
site investigation on July 28, 2003 no free produweipor, petroleum sheen, or other
reportable petroleum release was discovered orSttee or on nearby properties. In
addition, there were no unusual operating condsticalated to the petroleum dispensing
equipment.

On August 14, 2003, the lab results from thiy 28, 2003 drilling were delivered by
mail to Capital, and received by Capital’'s admuaisve staff. The lab results included
the testing requested in IDEM’s July 24, 2003 @éfdContamination and Site Check
Request.

Further drilling was conducted at the siteAugust 27, 2003. Per its Site Investigation
Report, Capital stated that this drilling was perfed in response to confirmed
petroleum impacts found on August 14, 2003 in thlg 48, 2003 samples.

During the late summer of 2003 Rowe and Biatteleft Indianapolis for their respective
family vacations. Rowe was on a family vacatioh.as Vegas, Nevada from the middle
of August 2003 until September 15, 2003. Battem@s on a family vacation in the
Minnesota-Canada boundary region from Septemb@0@3 until Monday, September
15, 2003. Consequently, Batterton and Rowe wesablento discuss the lab results for
the Site until Monday, September 15, 2003 when R@tterned from his vacation. Prior
to Rowe’s return to work on Monday, September T3 Rowe Brothers was unaware
of the petroleum release at the Site.
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Upon returning to work on Monday September2()3, Rowe discussed the laboratory
test results with his consultant, Batterton, andtfiearned that petroleum had been
released into the soil and/or groundwater aboveMBEaction levels. Consequently,
Rowe Brothers did not discover the release untiht¥ay, September 15, 2003 when both
Batterton and Rowe had returned from their respectiacations and discussed the
laboratory results. Upon discovery of the rele&@apital and Rowe Brothers reported
the release to IDEM on September 15, 2003, withdn hdurs of Rowe Brothers’
discovery of the release. After reporting the asketo IDEM, Rowe Brothers submitted
an initial site characterization (“ISC”) and corige action plan (“CAP”) to IDEM.
IDEM approved Rowe Brothers’ ISC and CAP by respectetters dated January 4,
2005 and December 16, 2005.

On October 27, 2003, Rowe Brothers filed auest for Eligibility Determination for
reimbursement from the ELTF, under Leaking Undangoh Storage Tank (“LUST”)
incident number 200309508. No amount of money dlaismed.

IDEM’s underground storage tank, leaking ugdaund storage tanks, community right
to know, emergency response database, referred tdL&ERS, contained data that
Rowe Brothers’ eligibility request was reviewed March 1, 2004, a denial letter
approved on March 15, 2004, and mailed on March2D®4. This information was
entered into ULCERS by Mistie Carter, an employdeNavigant, IDEM’s then-
consultant assigned to such duties.

Evidence concerning IDEM’s action on Rowe tBeps’ October 27, 2003 eligibility
request was provided in a January 26, 2007 affidawm Paul Serguta, Chief, Finance
and Operations, Office of Land Quality, Excess Migb Trust Fund, IDEM. Mr.
Serguta’s affidavit stated that his duties includeiewing and approving ELTF claim
determinations.

Mr. Serguta did not aver that he had persknaWledge of the events entered into the
ULCERS database. Mr. Serguta’s affidavit furtbeted that Mistie Carter “would”
have had personal knowledge of the events entetedhe ULCERS database, that she
processed and mailed “many” of the events enteredd WLCERS, but that she was no
longer working with IDEM or its consultant. Mr. gita further averred that IDEM’s
recording of Rowe Brothers’ October 27, 2003 ELT&mn into ULCERS was a regular
business practice and made in the normal courbasifess.

IDEM tendered its copy of its letter denylRgwe Brothers’ October 27, 2003 eligibility
request as an attachment to Mr. Serguta’s affidaVihe denial letter tendered to the
Court was neither signed nor dated; IDEM stated tti@ original, signed and dated letter
was mailed to Rowe Brothers by first class mailtheuit receipt (such as receipt
requested or certified mail). The denial lettetexd:
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[Y]Jou may appeal this determination by filing a tien request for review with
the Indiana Office of Environmental Adjudicationtrater than fifteen (15) days
after receiving notice of the determination.

On March 2, 2007, Rowe Brothers moved tketparagraphs 5 through 10 of Mr.
Serguta’s affidavit as speculative, not based oagmal knowledge, not admissible under
Ind. Code 8§ 4-21.5-3-23, and the affidavit's attaents were not authenticated. In
response, IDEM objected on March 16, 2007.

Rowe Brothers asserted that it did not recaivresponse from IDEM, nor did it receive
IDEM’s determination letter on its October 27, 20£®yibility request until 2006, as an
exchange between legal counsel pursuant to tiyatibin of this cause.

Substantial evidence is present that RowethBre did not receive IDEM’s First
Determination Letter.

On November 22, 2005 Rowe Brothers submdtedcond claim to the ELTF (“Second
ELTF Claim”) in the amount of $73,352.75. The Setd&LTF Claim contained new
and additional information that was not containedthe October 27, 2003 ELTF
eligibility request, specifically (A) the 2005 ELTElaim was for reimbursement of
remediation expenses instead of a request forbditgi determination; (B) the 2005
ELTF claim contained detailed invoices, invoice tceammaries, laboratory backup
documentation, detailed pay requests and other ndects from its environmental
consultant Capital that were not contained with26@3 ELTF eligibility request.

On December 19, 2005 Rowe Brothers receivietter from IDEM dated December 7,
2005 sent via Certified Mail Number 7005 1160 O@®BD7 1351 (“IDEM’s Second
Determination Letter”). IDEM’s Second Determinatibetter denied Rowe Brothers’
Second ELTF Claim for reimbursement of remediatexpenses in the amount of
$73,352.75.

IDEM’s December 7, 2005 ELTF denial lettaxtss:

In accordance with 329 IAC 9-4 and 327 IAC 2-6dmenunicate a spill report to
IDEM: The applicant is not in substantial comp@anwith this requirement.
Though evidence of contamination was found ea(eoundwater samples from
July 28, 2003), the release was not reported taMDiEtil September 15, 2003.

Owner or operator has paid at least 50% of USTstegion fees when due: The
applicant is in substantial compliance with requieat and is eligible to receive
100 % of eligible costs. However, this percentagenot applicable until
substantial compliance is demonstrated for the abeguirement . . .

* % %

2007 OEA 94, page 98



Objection to the Denial of Excess Liability Trust rund Claim of Rowe Brothers, Inc.
ELTF NO. # 200309508 / FAC ID NO. 5341, Indianapddi Marion County, Indiana.

19.

Rowe Brothers, Inc.: Petitioner;
Indiana Department of Environmental Management: Repondent.
2007 OEA 94 (05-F-J-3650)

Your claim was submitted for $73,352.75. Afteriesv by the ELTF section,
your claim has been approved for $0.00.

On December 23, 2005 Rowe Brothers timelgdfilts Petition for Review with the
Indiana Office of Environmental Adjudication (“OER’alleging that Rowe Brothers
timely reported the release of petroleum to IDEMsasen as it was discovered and that
Rowe Brothers was in “substantial compliance” walh ELTF requirements. Rowe
Brothers filed its motion for summary judgment adebignated evidence, including the
deposition of IDEM’'s Assistant Commissioner, BruBalin, which Rowe Brothers
presented as confirmation that IDEM’s spill repagtiperiod wlas at least 30 days and
not 24 hours as claimed by IDEM in its denial letfe

Conclusions of Law

The Office of Environmental Adjudication (“OE¥has jurisdiction over the decisions of
the Commissioner of the Indiana Department of Emrimental Management, the ELTF
Administrator, and the parties to this controvemysuant to IC 84-21.5-7, et seq.
Johnson QOil Co., Cause No. 03-F-J-3279 (2005 OEA 63, 66).

This is a Final Order issued pursuant to KE&L.5-3-27 and 315 IAC 1-2-1(9). Findings
of Fact that may be construed as Conclusions of aatv Conclusions of Law that may
be construed as Findings of Fact are so deemed.

Consistent with Indiana Trial Rule 56(C), IG181.5-3-23(b) provides “[tlhe judgment
[on a motion for summary judgment] shall be rendeiramediately if the pleadings,
depositions, answers to interrogatories, and adomsson file, together with the
affidavits and testimony, if any, show that a geeussue as to any material fact does not
exist and that the moving party is entitled to dgjment as a matter of law.” Summary
judgment is appropriate where no genuine issuasaiérial fact exist and the moving
party is entitled to judgment as a matter of lal€ § 4-21.5-3-23. Ind. T.R. 56(C).
Wade v. Norfolk and Western Railway Company, 694 N.E.2d 298, 301 (Ind. Ct. App
1998).

! Rowe Brothers relies upon statements made by IBEMSsistant Commissioner Bruce Palin (“Palin”) in a
deposition dated August 12, 2005 that IDEM'’s poliggs to pay ELTF claims if the petroleum releases wa
reported to IDEM within 30 days (“IDEM’s 30-Day Reging Rule”). Mr. Palin stated “Although the
underground storage tank rules require reporting eélease within 24 hours, we [IDEM] have, as &icpp

accepted a report of a release within . . . 30 adydiscovering a release.” Palin Depo., pg. 3he policy
referred to by Mr. Palin is neither promulgated pablished, nor is it necessary to this decisioagply it in this
instance.
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When a motion for summary judgment is madesamported as provided in this rule, an
adverse party may not rest upon the mere allegatordenials of their pleading, but his
response, by affidavits or as otherwise providethis rule, must set forth specific facts
showing that there is a genuine issue for triald. IT.R. 56(E); IC § 4-21.5-3-23(f). If
they do not so respond, summary judgment, if appatg shall be entered against them.
An administrative law judge serves as the triefagt in an administrative hearing and
must conduct ae novo review of the agency’s determination rather thaiemleg to the
agency’s initial determination.Indiana Department of Natural Resources v. United
Refuse Company, Inc., 615 N.E.2d 100,104 (Ind. 1993ndiana-Kentucky Electric v.
Commissioner, IDEM, 820 N.E.2d 771, 781 (Ind. Ct. App. 2005).

The OEA'’s findings of fact must be based esitlely on the evidence presented to the
Environmental Law Judge (“ELJ”) and deference t@ thgency’s initial factual
determination is not allowedlndiana Dept. of Natural Resources v. United Refuse Co.,
Inc., 615 N.E. 100 (Ind. 1993);ndiana-Kentucky Electric v. Commissioner, Indiana
Department of Environmental Management, 820 N.E.2d 771, 781 (Ind. App. 2005).

OEA is required to base its factual findingssoibstantial evidenceluffman v. Office of
Envtl. Adjud., 811 N.E.2d 806, 809 (Ind., June 30, 2004)(appéaDEA review of
NPDES permit);see also Ind. Code 8§ 4-21.5-3-27(d). While the partiesidence
disputed whether IDEM’s determination on the resiti@h claims complied with Ind.
Code § 13-23-9-2, OEA is authorized “to make a meitgation from the affidavits . . .
pleadings or evidence.” Ind. Code § 4-21.5-3-23(ttandard of proof generally has
been described as a continuum with levels rangimmg fa "preponderance of the evidence
test" to a "beyond a reasonable doubt" test. Theaf@and convincing evidence" test is
the intermediate standard, although many varyirsgations may be associated with the
definition of this intermediate test.Matter of Moore, 453 N.E.2d 971, 972, n. 2. (Ind.
1983). The "substantial evidence" standard reguardower burden of proof than the
preponderance test, yet more than the scintillahef evidence tesBurke v. City of
Anderson, 612 N.E.2d 559, 565, n.1 (Ind. Ct. App. 1998asAmerica #47, 2004 OEA

at 129. See also Blue River Valley, 2005 OEA at 11, 12.0bjection to the Denial of
Excess Liability Trust Fund Claim Marathon Point Service, ELF # 9810570/FID #1054,
New Castle, Henry County, Indiana; Winimac Service, ELF #9609539/FID #14748,
Winimac, Pulaski County, Indiana; HydroTech Consulting and Engineering, Inc. (04-F-
J-3338), 2005 OEA 26, 41.

Rowe Brothers filed a motion to strike IDEMASfidavit of Paul Serguta (“Serguta
Affidavit”) and the attached letter from IDEM thdenies Rowe Brothers first ELTF
claim (“IDEM'’s First Determination Letter”). IDEM First Determination Letter is
unsigned and undated. Rowe Brothers’ sought tikesthe Serguta Affidavit and
IDEM’s First Determination Letter on allegationsaththey were: (1) speculative; (2) not
based on personal knowledge; (3) not admissiblemuhdliana’s Administrative Orders
And Procedures Act (“AOPA”) - Ind. Code § 4-21.223: and (4) are not authenticated.
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8. AOPA requires that affidavits “must: (1) be draon personal knowledge; (2) set forth
facts that are admissible in evidence; and (3) slafivmatively that the affiant is
competent to testify to the matters stated in tfielavit.” Ind. Code § 4-21.5-3-23.
Indiana’s appellate courts have long held that twaurt should properly strike affidavits
and other exhibits that lack authentication anchétation Lytle v. Ford Motor Co., 814
N.E.2d 301, 317 (Ind. Ct. App. 2004pPathman Construction Co. v. Drum-Co.
Engineering Corp., 402 N.E.2d 1, 8 (Ind. Ct. App. 1980). LikewideetOffice of
Environmental Adjudication (“OEA”) has held than“order for the Environmental Law
Judge to consider evidence attached to the motiosidmmary judgment, the evidence
mustbe admissible."Medora Sanitary Landfill, 2006 OEA 35, 38 (Emphasis added).

9. IDEM offered the Serguta Affidavits as supptrat IDEM mailed an unsigned and
undated letter to Rowe Brothers (“IDEM’s First Deténation Letter”). The Serguta
Affidavits do not identify the person who mailedHBI's First Determination Letter.
Serguta does not state that mailed the letter. Instead Serguta states theairds
indicate that the letter was sent via U.S. mail March 16, 2004. The following
information is missing from the IDEM’s First Detemation Letter and the Serguta
Affidavit: (A) the name of the person who mailec tletter; (B) the name of the person
who signed the letter; (C) the date the letter watten; and (D) the date the letter was
allegedly mailed to Rowe Brothers. IDEM providesexond Affidavit from Serguta
(“Second Serguta Affidavit”) that provides infornmat on IDEM’s computer database
but does not provide any new information to auticate the First Determination Letter.

10. There is no clear indication who signed oiledathe IDEM'’s First Determination Letter.
However, Mr. Serguta’s affidavit provided suffictefoundation that IDEM’s First
Determination Letter is a business record. Thg@&arAffidavit and its attachments will
not be stricken, will be admitted as hearsay asisiness record, and Rowe Brothers’
objections will be noted as affecting the weighbeoafforded this evidende.

11. IDEM presented substantial evidence of its genéusiness practices concerning
documentation of ELTF correspondence via ULCERS, did not present substantial
evidence of correspondence from IDEM specific ®Rowe Brothers’ October 27, 2003
eligibility request, nor that Rowe Brothers wastsenreceived the First Determination
Letter. Rowe Brothers presented substantial eviglghat it did not receive the First
Determination Letter.

2 Rowe Brothers seeks a ruling that the calculatibits time to file an appeal of the First Deteration Letter
begins with its receipt of the letter, as helddEM v. Coulopoulos, Cause No. 06-S-E-3683 (OEA 2006). This
decision does not require the Court to reach #ssd, so the Court will not determine here whe@uiopoulos,
which interpreted statutes applicable to enforcearases, applies to general AOPA and ELTF statutes.
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12. Even if Rowe Brothers had received IDEM’'ssEDetermination Letter, und&enzol |1
Rowe Brothers is permitted to proceed with its titetifor Review because it contains
new information not known at the time of IDEM’s §tirDetermination Letter.Benzol
Cleaning Company, Inc., Cause Number 04-F-J-3473 (OEA 2006) dated Apr2@6
(“Benzol 11"). Rowe Brothers second ELTF claim submitted t&NDin November 2005
and related appeal is a new and different clainuding new information concerning
IDEM’s 30-Day Spill Reporting Rule. Thus Rowe Brets may proceed with its
Petition For Review based oew information.

13. InBenzol 11 Judge Gibbs held:

There may be instancgsarticularly under the ELTF programvhen a claim may
be denied and resubmitted repeatedly if the clairoan providenew information
for the IDEM to consider. The IDEM notice to theti#oners state that if the
Petitioners can demonstrate substantial complianth the spill reporting
requirement, then the Petitioners will be eligitdeeceive reimbursement of 53%
of their eligible corrective action cost.

Benzol 1I, pg. 5. Rowe Brothers’ second ELTF claim is dedént claim with new
information. UndeBenzol || Rowe Brothers is permitted to proceed with thia c&im.

14. Pursuant to 329 IAC 9-4 a UST owner must ntejaolDEM the discovery of a release of
petroleum within 24 hour$. Such discovery includes the presence of free ymtih
soils, basements, storm, utility or sanitary selsss, surface water or ground water.
329 IAC 9-4-1. Unusual operating conditions oreasle detection monitoring results
which indicate a release may have occurred alsd bruseported. 329 IAC 9-4-1. As
described more fully below, Rowe Brothers has fatyynplied with these provisions.

$328 IAC 1-1-9 and IC § 13-23-8-4 have been modifimimerous times since their promulgation. The3200
versions are applicable to Rowe Brothers ELTF claimd are cited in this memorandum. In additioa,l#ws and
regulations cited in this Final Order are the arsiin effect on July 27, 2003.
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329 |.A.C. 9-4-1 states:

The owner and operator of a UST system shall refmoithe agency [IDEM]
within twenty-four (24) hours and follow the proceds in 329 I.A.C. 9-5-4.1 for
any of the following conditions:

(1) The discovery by the owner and operator or larotperson of release
regulated substances at the underground storagaitaror in the surrounding
area. Released regulated substances may inclagedbence of free product
or vapors in any of the following:

(A) Soils.

(B) Basements.

(C) Storm sewer lines.
(D) Sanitary sewer lines.
(E) Utility lines.

(F) Nearby surface water.
(G) Ground water.

(2) Unusual operating conditions observed by th@ewand operator that may
include the erratic behavior of product dispensagipment, the sudden loss
of product from the UST system, or an unexplainezs@nce of water in the
tank unless the system equipment is:

(A) found to be defective but not leaking; and
(B) immediately repaired or replaced.

Per the terms of 329 IAC 9-4-1 in 2003, tbavfier and operator of a UST system” in
this case is Rowe Brothers, and therefore, is respte for reporting a release under 329
IAC 9-4-1.

Rowe Brothers provided affidavits from twoeejtnesses, Vern Rowe (“Rowe”) and
Dave Batterton (“Batterton”), that were present tbe Site on July 28, 2003; these
eyewitnesses did not discover a release. Both RawdeBatterton confirm that during
Capital’s site investigation, in which Capital @ated soil and groundwater samples at
the Site on July 28, 2003, no free product, vappesroleum sheen, or other reportable
petroleum release was discovered on Site or orbpgaoperties. In addition, there were
no unusual operating conditions related to thegbmim dispensing equipment. IDEM
has not presented evidence that Rowe Brothers waseaof a release on July 28, 2003,
nor has it contested the testimony of these wiggsdt oral argument, IDEM counsel
indicated that when releases are not detectabi®tenabove-ground, as is frequently the
case, that the owner and operator would not beeathat a release had occurred. There
is no substantial evidence of a reportable releasguly 28, 2003.
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Unigue circumstances attach to the timingeoéipt of results by Rowe Brothers, and the
reporting of the results to IDEM. The consultamdaowner/operator were small
companies which had delegated the responsibilityeftvironmental compliance for this
facility to one individual, and no evidence wassamted that other individuals within
each company were skilled or authorized to addRswe Brothers’ ELTF claim.
Substantial evidence was presented that Rowe Bsytas owner and operator, received
the results indicative of contamination on Septambg, 2003. No evidence was
presented that timing of delivery of this infornmatito Rowe Brothers could reasonably
have been delivered more promptly, nor intentigndélayed.

Rowe Brothers communicated the release ttMDE September 15, 2003 which was the
same day that it discovered the release. Subasltawidence was presented that Rowe
Brothers complied with 329 IAC 9-4-1.

IDEM also denied Rowe Brothers ELTF claimtbe basis that Rowe Brothers failed to
communicate a spill report to IDEM within two houris violation of 327 ILA.C. 2-6.1
(the “Spill Rule”* This Court held the Spill Rule does not applhatdetermination on
whether a person is eligible for the ELTH the Matter of: Request for Review,
Soeedway SuperAmerica LLC, Speedway Sation #6672, ELF #200105505/FAC 1D
15832, Hobart, Lake County, Indiana, 05-F-J-3564 (OEA Cause 05-F-J-3564, March 16,
2006), at 5. In addition, Judge Gibbs stated “IDE&hnot require compliance of any
degree with 327 1.LA.C. 2-6.1 [the Spill Rule] agprerequisite for ELTF eligibility.”
Speedway, at 5. The Court found the Spill Rule does nqtlaecause the applicable
statute for ELTF claims, Ind. Code 8§ 13-23-8-4(p)@dnly requires substantial
compliance with those rules adopted under Ind. G®d&-7-20 (currently Ind. Code 8§
13-23) for ELTF reimbursemen&peedway, at 5.

The Spill Rule was adopted by the Water RoluControl Board under the water
pollution control laws (Ind. Code § 12-18) and natler the UST laws (Ind. Code 8§ 12-
23). Speedway, at 5. Judge Gibbs held:

A rule under 328 I.A.C. that attempts to requirenptiance with the Spill Rule
[327 I.LA.C. 2-6.1] as a condition for ELTF eligiityl is invalid and the IDEM
may notcondition eligibility for ELTF eligibility upon te owner or operator’s
compliance with this rule.

* The Spill Rule, 327 I.A.C. 2-6.1-7 states:

Any person who operates, controls, or maintainsrangle of transportation or facility from which ailkp
occurs shall, upon discovery of a reportable $pithe soil or surface waters of the state, ddahewing:
(1) Contain the spill, if possible, to prevent autdial spilled material from entering the waterghad state,
(2) Undertake or cause others to undertake aetviteeded to accomplish a spill response.

(3) As soon as possible, but within two (2) hourdiecovery, communicate a spill report to the IDEM
(4) Submit to the IDEM a written copy of the sp#port if requested in writing by the department .
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Objection to the Denial of Excess Liability Trust rund Claim of Rowe Brothers, Inc.
ELTF NO. # 200309508 / FAC ID NO. 5341, Indianapddi Marion County, Indiana.

Rowe Brothers, Inc.: Petitioner;
Indiana Department of Environmental Management: Repondent.
2007 OEA 94 (05-F-J-3650)

Soeedway at 5. IDEM'’s denial of Rowe Brothers’ ELTF claibased on alleged non-
compliance with the Spill Rule is contrary to lawdais arbitrary and capriciousSee
Soeedway, at 5. The Court finds that IDEM’s denial of tB&TF claim based on the
Spill Rule was contrary to law and was arbitrarg aapricious.

22. In its denial letter, IDEM stated two reasqumlations of 329 I.A.C. 9-4-1 and 327
I.LA.C. 2-6.1) to deny Rowe Brothers’ ELTF claimurBuant to IC § 13-23-9-2(d), IDEM
is required to notify Rowe Brothers of all the reas for the denial of its ELTF claim in
the initial denial letter. 1©kun, the Marion Superior Court, the Hon. Michael D. lkee
upheld this requirement and stated: “The applicabtatute requires that ‘the
administrator shall notify the claimant of alasons for a denial or partial denial.” IC 8
3-23-9-2(d).” Indiana Department of Environmental Management v. Okun, Cause No.
49F12-0410-PL-003215 (Marion Superior Court), daigdil 13, 2005. A recipient of a
denial letter, when given timely and sufficient inetof the specific facts to invoke the
rule-based reason for denial of a claim, is clearlynotice of the denial reasoni&. In
this case, IDEM placed Rowe Brothers on noticetfer denial reasons. Substantial
evidence does not support IDEM’s two bases foraleni

Final Order

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Petitioner Rowe
Brothers, Inc.’s Motion for Summary Judgment antt®e for Administrative Review is hereby
GRANTED, and Respondent Indiana Department of Environmektahagement's Cross-
Motion for Summary Judgment BENIED. The Court finds that Rowe Brothers is entitled to
reimbursement for its eligible remediation experfses Indiana’s Excess Liability Trust Fund
(“ELTF”) on its claim in the amount of $73,352.75.

You are hereby further notified that pursuant tovgsions of Indiana Code 8§ 4-21.5-7.5, the
Office of Environmental Adjudication serves as tbkimate Authority in the administrative

review of decisions of the Commissioner of the &mdi Department of Environmental
Management. This is a Final Order subject to JaldiReview consistent with applicable
provisions of IC 4-21.5. Pursuant to IC 4-21.5;%%etition for Judicial Review of this Final
Order is timely only if it is filed with a civil cart of competent jurisdiction within thirty (30)

days after the date this notice is served.

IT IS SO ORDERED THIS 27th DAY OF June, 2007

Hon. Mary L. Davidsen
Chief Environmental Law Judge
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